UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DEE DEIDRE FARMER.
Plaintiff, - Civil Action
No. 92-1690 (GK)
V.

KATHLEEN M. HAWK-SAWYER, et al.,

Defendants.

MEMORANDUM OPINION

Plaintiff Dee Deidre Farner is an inmate at the federal
correctional institute in Butner, North Carolina ("FCl-Butner").
Farnmer is a pre-operative male-to-femal e transsexual suffering from
gender dysphoria (or gender identity disorder), a nedically
recogni zed psychol ogical disorder.! She brings this action to
chal l enge the constitutionality of a Bureau of Prisons ("BOP")
policy regarding the nedical treatnent of transsexuals.

This matter is now before the Court on Defendants' Renewed

Motion to Dismss or, in the Alternative, for Summary Judgnment

See, e.dq., Anerican Psychiatric Association, Diagnostic and
Statistical Minual of Mental Disorders, 532-33 (4'" ed. 1994).
("DSM I V") Transsexualism is a condition that exists when a
physiologically normal person is extrenely unconfortable and

di scontent with his or her particular sex and prefers to be the

ot her sex. Usual Iy, transsexuals wish to utilize hornonal,
surgical, and civil court procedures to allowthemto livein their
preferred sex role. | d. They are distinguishable from

transvestites (who are general ly mal e het er osexual s who cross-dress
for sexual arousal rather than sexual confort), id. at 530-31, and
honmosexual s (who are sexually attracted to persons of the sane
sex). Webster's Third New International Dictionary, 1085 (1993).
Farmer is a biological nmale but considers and conducts herself as
a female. Al parties to this action refer to Farnmer using the
femal e pronoun and the Court wll do the sane.




[#111] . Havi ng considered Defendants' Motion, Plaintiff's
Qpposition, Defendants' Reply, and the entire record herein, for
t he reasons set out bel ow, Defendants' Mdtion is hereby granted.
1. Background?

Plaintiff is a transsexual suffering from AIDS who has been

incarcerated in the federal prison systemsince 1986. She clains

that the BOP has failed to treat her transsexualism The
underlying facts in this action are explained in greater detail in
this Court's Menorandum Opinion of January 22, 1998. Thi s

Menmor andum Opi ni on focuses on the narrower issue of whether the
BOP's policy regarding the treatnent of transsexual prisoners
viol ates the Equal Protection C ause of the Fifth Amendnent to the
U.S. Constitution.

In response to this Court's Menorandum OQpi ni on of January 22,
1998, both parties submtted declarations of experts in the field
of gender identity disorders. Defendants' expert is Dr. G egory K
Lehne, Ph.D., a licensed psychologist in Maryland and Associate

Prof essor of Medical Psychol ogy at the Johns Hopkins University

2 Pursuant to Local Rule 108(h), "[i]n deternmining a notion
for summary judgnment, the Court may assune that facts identified by
the noving party in its statenment of material facts are admtted,
unl ess such a fact is controverted in the statenent of genuine

issues filed in opposition to the notion." For reasons discussed
bel ow, the Court wi Il consider Defendants' Mdtion, not as a Motion
to Dismss, but as a Mition for Summary Judgnent. Accordingly,

unl ess ot herwi se noted, the Court takes its facts from Def endant s’
Statenent of Material Facts As to Which There I's No Genui ne | ssue.
Unl ess otherwise stated, the Court states only uncontroverted
facts.



School of Medicine. Decl. of Lehne at 1. He has eval uated and/ or
treated nore than 50 individuals wth gender identity disorders,
and has witten several professional publications on this topic.
Second Decl. of Lehne at 1.

Plaintiff's expert is Dr. George R Brown, MD., a board-
certified psychiatrist, whois Professor of Psychiatry and Chairman
of the Departnent of Psychiatry at East Tennessee State University.
Decl. of Brown at 1. He has witten extensively on the topic of
gender identity disorder, and has evaluated and/or treated
approxi mately 300 patients with gender identity disorder; he has
also evaluated or interviewed approximately 500 additional
i ndi vidual s who are transgender ed. Id. at 2. Dr. Brown is a
menber of the only international organization that addresses the
evaluation and treatnment of individuals wth gender identity
di sorders, the Harry Benjamn International Gender Dysphoria
Association. |d. at 1.

The foll ow ng facts about gender identity di sorder are adopted
from the declarations of these two experts, as well as the
Standards of Care established by the Harry Benjam n International

Gender Dysphoria Association ("Benjamin Standards").? Only

3 These standards, which are clinical guidelines, were
created by the Harry Benjamn |International Gender Dysphoria
Association as mninmum requirenents for the treatnent of
individuals with gender identity disorder. Benj am n St andar ds,
Part One (1998). Both parties' experts agree that the Benjamn
Standards are the authoritative guide to treating individuals with
gender identity disorder.



undi sputed facts are presented, unless ot herw se noted.

Cender identity disorder is nost sinply described as an
i ndi vi dual 's confusion or disconfort about his or her sexual status
as a biological male or female. D agnosis of gender identity
disorder is difficult and takes tine, because it requires
differentiating between individuals who are honosexual or
transvestite, and those who are truly suffering from gender
identity disorder. A further conplication concern is the fact
that, because at its core gender identity disorder involves
confusi on about one's status as a nenber of a particul ar sex, such
confusion can lead to spontaneous changes in desires.
Additionally, it is not wuncommon for individuals wth gender
identity disorder to becone depressed, have suicidal ideation, or
attenpt autocastration. Al'l these factors nmake diagnosing and
treating individuals with gender identity disorder difficult and
ti me-consum ng. For the sane reasons, an individual's self-
reporting of their desires is only one consideration anong many
when choosi ng anong treatnment options.

The basi ¢ approach to the treatnent of individuals wi th gender
identity disorder is outlined in the Benjam n Standards. Under the
Benjam n Standards, nental health professionals play a critica
role in treatnent; they perform the necessary functions of
diagnosing an individual's gender disorder, counseling the
i ndi vidual about his or her treatnent options, providing
psychot herapy, determining the individual's eligibility and
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readi ness for hornonal or surgical therapy, and taking al
necessary steps, including followup care, should the individual
elect to go forward with hornonal or surgical therapy. Benjamn
St andards, Part Three, Section Il (1998).

The nental health professional has many treatnment options for
individuals with gender identity disorder. One approach is
psychot her apy. Although it is not a requirenment for further
treatnent, psychotherapy plays an inportant role in helping an
individual wth gender identity disorder develop realistic
expectations about his or her work and relationships, create a
long-termstable lifestyle, find a confortable way tolive with his
or her disorder, and prepare him or her for further treatnent.
Benjam n Standards, Part Three, Section VI (1998). Anot her
treatment option is called the "real-life experience," which
consists of living in the desired gender as a step toward further
treat ment. Benjam n Standards, Part Three, Section VII (1998).
This includes cross-dressing in the desired gender, renoval of
facial or body hair for males desiring to becone fenmales, and
living as a nenber of the opposite sex part-time, progressing to
full-time. This treatnment option, if successful, gives confidence

and reassurance to both the nental health professional and the

patient that further treatnment can or should be attenpted. | f
unsuccessful, this treatnment option allows the individual to
reassess his or her desires wthout the permanent, irreversible

physi cal changes brought about by further treatnent.
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The two remaining treatnment options result in permanent and
irreversi ble* physical changes, and are admnistered under
controlled conditions after the nental health professional has
determned that the individual is eligible and ready for such
treat ment. The first of these two options is hornone therapy.
Benjam n Standards, Part Three, Section |IX In order to be
eligible, the individual w shing to undertake hornone therapy nust
be at least 18 years of age, nust have denonstrabl e know edge of
what hornones can and cannot do, as well as their social benefits
and risks, and nust have either a docunented real-life experience
for at | east three nonths prior to the adm nistration of hornones,
or a period of psychotherapy of a duration specified by the
treating nental health professional (usually at Ileast three
nmont hs). Benjam n Standards, Part Three, Section VIII.

An i ndividual's readi ness for hornone therapy i s determ ned by
three additional «criteria: further consolidation of gender

identity, either through real-life experience or psychotherapy;

4 Plaintiff's expert disputes the irreversibility of changes
brought on by hornone therapy, claimng that although breast and
nipple size will not revert back to their original contour after
di scontinuation of treatnment, he has never seen nor heard of a case
where reconstructive surgery was required to return the chest to
the mal e contour. Defendant's expert, however, points to the case
of Renee Richards, who wote a book about her experiences as an
i ndi vidual with gender identity disorder. Ms. Richards, while
under goi ng hornone therapy, changed her mnd about becomng a
bi ol ogical female, and had to have breast reduction surgery to
reverse the effects of the hornones. Defs.' Ex. A at 264-66
Addi tionally, the Benjam n Standards state that breast enl argenent
brought on by hornone therapy is not conpletely reversible.
Benjam n Standards, Part Three, Section | X (1998).
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progress in mastering identified problens |eading to inproving or
conti nui ng stabl e nental health; and indication that the individual
wi |l take the hornones in a responsi ble manner. Once an indivi dual
is determ ned eligible and ready for hornone therapy, hornones are
adm ni stered. 1d.

Bi ol ogi cal mal es under goi ng hornone therapy can realistically
expect breast growth and i ncrease in nipple size, redistribution of
body fat to approxi mate femal e proportions, decrease in upper body
strength, softening of skin, decrease in body hair, slow ng or
stopping of scalp hair |oss, decrease in fertility and testicul ar
size, and less frequent and less firmerections.

The final and nost drastic treatnent option is sex
reassi gnnment surgery. Benjam n Standards, Part Three, Section Xl
(1998). To be eligible for such surgery, the individual nust neet
the followng criteria: be of legal age of mmjority in that
individual's nation of residence; have had twelve nonths of
hornmonal therapy w thout a nedical contraindication; have had
twelve nonths of successful continuous full-tine real-life
experi ence; have had regular responsible participation in
psychot herapy throughout the real-life experience, if required by
t he nental health professional; have denonstrabl e know edge of the
cost, hospitalization tine, likely conpl i cati ons, and
rehabilitation requirenents; and have awareness of different
conpet ent surgeons. Benjam n Standards, Part Three, Section X
(1998). To be determ ned ready for surgery, the individual nust
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additionally denonstrate progress in consolidating the evolving
gender identity, as well as progress dealing wth various
interpersonal relationships in a significantly better state of
mental health. Id.

In the instant case, these treatnent options nust be
considered in light of the fact that Plaintiff is incarcerated, and
her treatnment wll thus differ fromthe treatnent of an individual
who is not incarcerated. The nost obvious difference is that
because prison is very unlike "real-life", an incarcerated patient
wi Il not have "real -life experience" as a treatnent option. Though
real-life experience is not currently a prerequisite to hornone
therapy, it is still an inportant treatnent option, foreclosed by
the patient's incarceration.

The treatnent options for incarcerated individuals with gender
identity disorder are further restricted by two policies of the

BOP. First, the BOPs Program St atenent provides in general that

inmates will be given care that is either "nedically mandatory"” or
"presently nedically necessary". Bureau of Prisons Program
Statenent 6000.4, Ch. 1, Sec. 1, Mssion Statenent. Second, the

BOP's Program Statenent articulates a policy dealing specifically

with the nedical treatnent of transsexuals undergoing hornone
therapy. It is this second policy that is at issue in this case,
and it provides:
It is the policy of the Bureau to maintain a transsexual
inmate at the |evel of change existing upon adm ssion.
Should the dinical Director determne that either
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progressive or regressive treatnent changes are
i ndi cated, the Medical Director nust approve these prior
to inplenentation. The use of hornobnes to maintain
secondary sexual characteristics may be continued at
approximately the sane |levels as prior to incarceration
(with appropriate docunent ati on from comunity
physi ci ans/ hospitals) and with the Medical D rector's

approval .
ld. at Ch. 5, Section 14, Transsexuals. In contrast, innmates
suffering from other nental illnesses, such as schizophrenia,

depression, or mani c-depression, need not submt docunentation of
prior treatnment in order to receive treatnment for their illness
whi | e incarcer at ed.

The BOP has not provided Farner wth hornone therapy as
treatnent for her gender identity disorder, despite her assertion
t hat she was prescri bed and had been under goi ng hornone t herapy for
several years prior to incarceration. Compl. at 9§ 12.
Furthernore, neither party provides, nor do they make reference to,
any docunentation of her pre-incarcerationtreatnent. Finally, BOP
mai ntains that, even if she could neet the requirenents for
recei ving hornmones or if the Court found BOP' s policy violated the
Equal Protection C ause, BOP would still not adm ni ster hornones to
Farnmer because she has AIDS, and they are concerned about
conplications and risks to her health that may ari se.

I1. Analysis

In its Menorandum Opinion of January 22, 1998, this Court

granted Defendants' notion for sunmary judgnent with respect to

Plaintiff's claim that her Eighth Amendnent right to receive



treatnent was violated by the BOP's refusal to adopt a new policy
on treating transsexual prisoners. The Court also found that Dr.
Kenneth Moritsugu, then-Medial Director of the BOP, did not have
qualified inmmunity froma Bivens action in his individual capacity,
for failure to order his staff to provide treatnment to Plaintiff.
Def endants appealed the issue of Dr. Mritsugu's qualified
imunity, and the D.C. Crcuit Court of Appeals reversed this
Court's ruling. Consequently, after appeal, the only clains
remaining are Plaintiff's Equal Protection claim and her Eighth
Amendnent cl ai m agai nst Defendants Kat hl een Hawk- Sawyer and Dr.
Newt on Kendig® (in their official capacity) for failure to enforce
the BOP's existing transsexual policy.

In her Qpposition to Defendants' Mtion to Dismss or, in the
Al ternative, for Summary Judgnent, Plaintiff fails to address
Def endants' argunents for granting sumrary judgnent in their favor
on Plaintiff's Eighth Arendnent claim The Court thus considers
this claim conceded, and grants sunmmary judgnent in favor of

Def endant s. See Rafferty v. NYNEX Corp., 744 F. Supp. 324, 331

(D.D.C. 1990)(holding that where plaintiff's nmenorandum in
opposition to notion for summary judgnent offers no rebuttal to
def endants' argunent, plaintiff may be deened t o have conceded t hat

issue), aff'd, 60 F.3d 844 (D.C. Gr. 1995). The remainder of this

> Dr. Moritsugu is no | onger Medical Director of the BOP;, he
has been replaced by Dr. Newton Kendig. Because Dr. Mritsugu is
no |longer being sued in his individual capacity, Dr. Kendig is
substituted, pursuant to Fed. R Cv. P. 25(d)(1).
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Menor andum Qpi nion is thus devoted to addressing Plaintiff's Equal
Protection claim

A. Standard of Review

Def endants have styled their notion as a Motion to Dism ss or,
in the Alternative, for Summary Judgnent. They argue that
Plaintiff has failed to establish standing under the Equal
Protection C ause, and furthernore cannot succeed on the nerits of
that claim In support of their notion, Defendants submtted and
relied upon the declaration of an expert, as well as several other
docunents. The Federal Rules of Cvil Procedure require that if,
on a notion to dismss for failure to state a claim the novants
submt matters outside the pl eadi ngs which are not excl uded by the
court, the notion nust be treated as one for sunmary judgnent and
di sposed of in accordance with Rul e 56. Fed. R CGv. P. 12(b).

Def endants’ Motion requires consideration of matters outside the

pl eadings and wll thus be treated as a Mtion for Summary
Judgnent .
Summary judgnent wll be granted when the pleadings,

depositions, answers to interrogatories and adm ssions on file,
together with any affidavits or declarations, showthat thereis no
genui ne issue as to any material fact and that the noving party is
entitled to judgnent as a matter of law Fed. R Cv. P. 56(c).
A fact is "material" if it mght affect the outcone of the action

under the governing | aw. Anderson v. Liberty Lobby, Inc. 477 U S.
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242 (1986). The party seeking summary judgnent bears the initial
burden of denonstrating an absence of a genuine issue of materi al

fact. Celotex Corp. v. Catrett, 477 U. S. 317, 322 (1986).

I n det erm ni ng whet her the novant has net this burden, a court
nmust consider all factual inferences inthe |ight nost favorable to

t he non-noving party. MKinney v. Dole, 765 F.2d 1129, 1135 (D.C

Cr. 1985). Once the noving party makes its initial show ng
however, the nonnoving party nust denonstrate "specific facts
showi ng that there is a genuine issue for trial." Celotex, 477
U S. at 324; MKinney, 765 F.2d at 1135.

B. Equal Protection Claim

Plaintiff alleges that BOP' s transsexual policy, requiring
docunent ati on of hornone therapy received prior to incarceration
before the BOP will adm nister hornone therapy to the inmate,
vi ol ates the Equal Protection C ause because i nmates suffering from
other nmental illnesses, such as schizophrenia, depression, or
mani c- depressi on, need not docunent prior treatnent in order to
receive treatnment while incarcerated.

To state a claimunder the Equal Protection C ause, Plaintiff
must neet three requirenments. First, Plaintiff nmust show t hat she

has standing to bring the claim Lujan v. Defenders of Wldlife,

504 U. S. 555, 561 (1992). Second, once she has shown standing,
"[t]he threshold inquiry in evaluating an equal protection claimis

"to determ ne whether a personis simlarly situated to those
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persons who allegedly received favorable treatnent.'" Wnen

Prisoners of District of Colunbia Dep't of Corrections v. District

of Colunbia, 93 F.3d 910, 924 (D.C. Cr. 1996)(quotation omtted),

cert. denied, 520 U. S. 1196 (1997). Third, Plaintiff nust show

that the requisite rel ati onshi p between the di sparate treatnent and
the governnent interest does not exist. To make this
determ nation, the Court nust determ ne whether the disparate
treatnent is based on a suspect classification or affects a
fundanmental right; if so, the Court nmust apply the strict scrutiny

test, which requires that the lawor policy be narrowy tailored to

achi eve a conpelling governnent interest. Cty of C eburne, Tex.

v. Ceburne Living C&r., 473 U S. 432, 440 (1985). If the

di sparate treatnent is not based on a suspect classification and
does not affect a fundanmental right, the Court nust apply the
rational basis test, which requires that there be a rational
relationship between the differential t reat ment and the
government's legitimte purpose. [d.
1. Standing

Def endants contend that Plaintiff |acks standing to bring her
Equal Protection claimbecause she has failed to show injury and
redressibility. To prove standing, Plaintiff nmust show (1) she
has suffered a concrete, personal, and particularized "injury in
fact" to a legally protected interest; (2) a causal connection

between the injury and the action of the defendant, fairly
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traceable to the challenged action; and (3) a likelihood, as
opposed to nere speculation, that the injury will be redressed by
a favorable decision. Lujan, 504 U S at 560-61.

Def endants argue that Plaintiff cannot denonstrate an injury
because at oral argument before our Court of Appeals, Plaintiff
admtted that she was not entitled to any particular treatnent.
Def endants, however, read too much into this adm ssion. The only
i ssue on appeal to the Court of Appeals was Plaintiff's Eighth
Amendnent cl ai magainst Dr. Mritsugu in his individual capacity,
and Plaintiff's adm ssion as to treatnment was nade in that limted
context. |In any event, whether or not Plaintiff is entitled to any
specific treatnment, she has clearly shown an injury in the instant
case. Because Defendants' policy on treating transsexuals differs
from its policy on treating individuals with other nenta
illnesses, Plaintiff has not received any consideration for the
treat nent she desires and believes appropriate. Plaintiff has thus
been injured by the heightened docunentation requirenents applied
only to transsexuals but not to inmtes wth other nental
il nesses.

Def endants further argue that Plaintiff cannot show
redressibility since the BOP s transsexual policy does not apply to
her because she has Al DS. Def endants maintain that even if the
BOP' s policy requiring prior docunentation before adm nistration of
hornmone therapy was determned to violate the Equal Protection
Clause, Plaintiff would still be ineligible for hornone therapy
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because she has Al DS.

Def endants, however, mss the point. Plaintiff is not
claimng an entitlenment to a specific form of treatnent, but is
only chall enging, under the Equal Protection Cause, the BOP's
di fferential consideration of her as a transsexual.® Consequently,
because a determnation by this Court that the BOP's policy on
treating transsexual inmates would redress Plaintiff's injury,
though it understandably would not guarantee her any particular
treatment, Plaintiff does have standing to bring her Equal
Protection claim

2. Similarly Situated

"The Equal Protection Cause of the Fourteenth Anendnent
commands that no State shall 'deny to any person within its
jurisdiction the equal protection of the laws,' which is
essentially a direction that all persons simlarly situated should

be treated alike." City of Ceburne, 473 U S. at 439; see also

Wonen Prisoners, 93 F.3d at 924.7

Def endants nmintain that because the permanent physical

changes brought about by hornone therapy are irreversible and

6 Defendants admtted at oral argunent that they do not have
a policy that categorically denies hornone therapy to all inmates
suffering from AIDS;, they nerely stated that BOP physicians have
determ ned that they would not adm nister hornones to Plaintiff
because of her particular condition.

" The Equal Protection Cause of the Fourteenth Anendnent
extends to the federal governnent through the Due Process C ause of
the Fifth Anmendnent. Bolling v. Sharpe, 347 U S. 497, 498-99
(1954).
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specifically desired by the patient, inmates with gender identity
di sorder are not simlarly situated to inmates with other nenta
illnesses. Def endants argue that no other nental disorder
i ncludes, as a treatnent option, the adm nistration of drugs whose
desired effect (as opposed to unwanted side effects) is such
drastic and irreversi bl e physical changes. Defendants al so argue
that Plaintiff fails to indicate which nental disorders she all eges
are simlar to gender identity disorder, so that no neani ngfu
conpari son can be nade.

Upon consideration of the experts' declarations, the Court

finds that the followng material facts are in dispute:

. whet her gender identity disorder is a legitimte nental
di sorder;
. whet her the effects of hornones are irreversible, and may

require reconstructive surgery to return the contour of
the chest to that of a biological nale;
. whet her t he anbi val ence about treatnent anong i ndi vi dual s

suffering from gender identity disorder is unique, or

whet her it is common to nost or all individuals suffering
fromother nmental ill nesses;
. whether it is common for individuals with other nental

illnesses to frequently change their m nd about their
treatment, as happens to individuals with gender identity
di sorder;

. whet her gender identity disorder is nore difficult to
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di agnose, treat, and nonitor than other nental ill nesses;

. whet her hornones can be wused to treat the purely

enotional or nmental synptons of gender identity disorder,
in place of (and to the sane extent as) other
psychoacti ve drugs;

. whet her hornones are "nedically necessary”, in light of

t he serious enotional consequences that may result from
cessation of hornone treatnent; and

. whet her the physical changes brought about by hornone

therapy, in and of itself, sufficiently differentiates
individuals with gender identity disorder to justify
differential treatnent.

The declarations of Dr. Lehne and Dr. Brown clearly
denonstrate their disagreenent over these nmaterial and rel evant
facts. Such factual disagreenents nust be resolved with the aid of
live testinony and cross-exam nation, so that the fact-finder (in
this case, the Court) can nmake credibility determ nati ons and nmake
factual findings.

Plaintiff has thus established that there are material and
relevant facts in dispute which preclude granting sunmary judgnent
as to whether Plaintiff is simlarly situated to i nmates suffering
fromother nmental illnesses.

3. Rational Basis

Assum ng, arguendo, that Plaintiff could establish that
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i ndi viduals with gender identity disorder were simlarly situated
to individuals with other nental illnesses, Plaintiff would stil
have to show that BOP's policy lacked a rational basis for its
differential application.

The parties agree that because BOP's policy neither
di sadvant ages a suspect class nor inpinges on the exercise of a
fundanental right, the applicable standard in this case is rational
basi s. Rational basis review requires only that the disputed
policy be rationally related to a legitimte governnent interest.

Both parties' experts agree that gender identity disorder is
very difficult to diagnose and treat. A patient's self-reporting
of his or her condition and current |evel of treatnent cannot be
taken at face value, but nust be evaluated by properly trained
professionals. The BOP's policy is to maintain an individual with
gender identity disorder at the | evel of change that existed when
that individual was admtted. For that reason, BOP will only
adm ni ster hornones at the sane |levels the inmte was receiving
prior to incarceration provided the inmate can supply appropriate
docunentation. This policy thus furthers the | egitimate governnent
interest of protecting the nental and physical health and safety of
the inmate, which are BOP's responsibility. BOP's policy is a
rational response to legitimte health and safety concerns:
hornone therapy brings about drastic and permanent physical
changes, and nmust be closely nonitored by trained professionals.
Mor eover, such treatnment cannot be adm nistered lightly, or merely
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upon t he basis of self-reporting. Sone i ndependent verification of
the inmate's treatnent i s necessary to ensure the safety and health
of the inmate.® Further conclusive evidence of the rationality of
BOP's policy is the fact that it is consistent with the Benjamn
St andards' policy on treatnent of transsexual inmates.

I11. Conclusion

Plaintiff has conceded that she has failed to state an Ei ghth
Amendnent claimby failing to respond to Defendants' argunents for
summary judgnent. Summary judgnent is therefore granted in favor
of Defendants.

Plaintiff does have standing to bring her Equal Protection
claim and has denonstrated that there are material and rel evant
facts in dispute which preclude determning whether she is
simlarly situated to inmates wth other nental illnesses.
However, even assum ng that Plaintiff could show she was simlarly
situated to other inmates, she cannot denonstrate that the BOP' s

policy lacks a rational basis. Consequently, Defendants' Renewed

8 It is inportant to note that the BOP policy does not
preclude putting an inmate on hornone therapy after adm ssion; if
the Cinical Director of the facility determnes that such
treatnent is warranted and the Medical Director approves, that
i nmat e woul d be abl e to undergo such treatnent while incarcerated.
The BOP policy in question, however, concerns the adm ni stration of
hor none therapy where the Cinical Director and Medical Director
have not independently made such determ nations; under these
circunst ances, requiring verificationfromcomrunity physicians and
hospitals that the inmate is in fact undergoi ng hornone therapy is
an emnently prudent policy, rationally related to the legitimte
government interest of protecting the health and safety of the
i nmat e.
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Motion to Dismss or, in the Aternative, for Summary Judgnment

[#111] is hereby granted, and this case is dismissed.

Dat e d adys Kessl er
United States District Judge

Copies to:

Janes J. Sandnan

Laura K. McNally

Arnold & Porter

555 Twel fth Street, N W
Washi ngton, D.C. 20004

Stacy M Ludw g

Assi stant U. S. Attorney
U S Attorney's Ofice
555 Fourth Street, N W
Washi ngton, D.C. 20001
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DEE DEIDRE FARMER.
Plaintiff, - Civil Action
No. 92-1690 (GK)
V.

KATHLEEN M. HAWK-SAWYER, et al.,

Defendants.

ORDER

Plaintiff Dee Deidre Farner is an inmate at the federal
correctional institute in Butner, North Carolina. Farner is a pre-
operative nmale-to-female transsexual suffering from gender
dysphoria, a nedically recognized psychological disorder. She
brings this action to challenge the constitutionality of a Bureau
of Prisons policy regarding the nedical treatnent of transsexuals.

This matter is now before the Court on Defendants' Renewed
Motion to Dismss or, in the Alternative, for Summary Judgnment
[ #111] . Having considered Defendants' Mtion, Plaintiff's
Qpposition, Defendants' Reply and the entire record herein, for the
reasons stated i n the acconpanyi ng Menorandum Qpi nion, it i s hereby

ORDERED, that Defendants' Renewed Motion to Dism ss or, inthe
Alternative, for Summary Judgnent [#111] is hereby granted, and

this case i s dismissed.

Dat e d adys Kessl er
United States District Judge
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Stacy M Ludwi g

Assi stant United States Attorney
U S Attorney's Ofice
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